United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLEE 


United States Court of Appeals 


FOR THE SECOND CIRCUIT 


Docket No. 76-1108 


rr oe 


TABLE OF CONTENTS 


Preliminary Statement 


Statement of Facts 
The Government's Case 
The Defendant's Case 


The Government's Rebuttal Case 


ARGUMENT: 


Point I—The Court properly exercised its discretion 
in denying defendant an opportunity to reopen 
his case 


PoInT I]—Defendant Dobranski’s comments on de- 
fendant Dwyer’s failure to testify did not deny 
Dwyer a fair trial 


PoInT I1]—The mailing of a bullet by the informant 
to the defendant not appealing his conviction is 
not sufficient misconduct to dismiss the indict- 
ment 


CONCLUSION 


TABLE OF CASES 


Barnes Vv. United States, 412 U.S. 837 11973) 

DeLuna v. United States, 308 F.2d 140 ‘5th Cir. 
1962} ..... oe 4 eA 

Hampton v. United States, 44 U.S.L.W. 4542 (April 


27, 1976) | ae 


Rochin v. California, « S. 165 (1952) 


1969 


Nhate 


156 10th Ci 


2d Cir. 1973) 


\ Di Sapio, 


t. denied, 402 U.S. 999 (1971) 


d States 
L974) 
"nited States 
cert. de 
States 
1974 
f Nfates 


States 


19 


ey 
‘ 


” 


ynited States 


1971). aff 


/ 


V. Frattini, 501 F.! 


Hines, oe ie | 1317 


ied, 406 U.S. 966 1972) 


Hlodges. 


(3d Cir. 1975) 


Vv. Lemonakis, 485 F.2d 941 (D.C. 


of 


. cert: de nied, $15 U.S. 9X9 (1974) 


V. Marquez, 449 F.2d 89 ‘2d Cir. 
‘g, 319 F. Supp. 1016 ‘(S.D.N.Y. 
le nied, 105 U.S. GOH3 1972) 19, 


Nakaladski, 481 F.2d 289 (5th 
1064 11973) 


“2d 1302 (8th Cir 


{ } 


PAGE 
United States v. Trapuell, 195 F.2d 22 2d Cir.) 


cert. denied, 419 U.S. 851 1974) 9, 


United States v. White, 482 F.2d 485 ‘4th Cir. 
1973), cert. denied, 415 U.S. 949 (1974) 


United States v. Wyler, 487 F.2d 170 ‘(2d Cir. 1973 


Varela Cartagena Vv. United States, 397 F.2 
‘lst Cir. 1968) 


TABLE OF STATUTES 


’., Section : 

»., Section 

’., Section 

ros Section ! 

* Section 5861 1d) 


", Section 5861‘ e} 


United States Court of Appeals 
FOR THE SECOND CIRCUIT 
Docket No. 76-1108 


UNITED STATES OF AMERICA, 
Appellee, 
— | 


JOHN DWYER, 


ay, fe ndant-. iL ppe llanwt. 


BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


John Dwyer appeals from a judgment of conviction 
in the United States District Court for the Southern 
District of New York on December 23, 1975 after a 
seven-day jury trial before the Honorable Kevin T. Duffy, 
United States District Judge. 


Indictment 75 Cr. 311, filed March 25, 1975, charged 
Dwyer, Stephen J. Smith and John S. Dobranski with 
five covits of viclating the Gun Control statute. Count 
One charged all defendants with conspiracy; Counts Two 
and Five charged Stephen J. Smith with the transfer 
and possession of certain firearms in violation of sections 
5811, 5812, 5861'd) and ‘e) of Title 26, United States 
Code. Count Three charged all three defendants with 
the transfer of certain firearms on September 1, 1974 
in violation of sections 5811, 5812, 5861l‘e! of Title 26, 


Code, 
Count 


ne Possess! 


? 
btvT) 


Trial commenced 15, 1975 and on De- 


cember 23, 1975 the Ju elu ’ verdict of guilty 


against Dwyer and Dobranski on Counts One, 


Three and 
Four. Smith pleaded guilty prior wo trial to Count One 
and testified for the Governmen ! February 13. 1976 
Judge Duffy ntenced Dwyer to ; ispended term of 
ars’ imprisonment to run concurrently and placed 

on probation for that time, and Dobranski to a sus- 
pended term of four years’ imprisonment to run concur- 


rently and placed him on probation for at time. 


Statement of Facts 


The Government’s Case 
On July 27, 1974, Special Agent Joseph Kelly, of the 
Bureau of Alcohol, Tobaceo and Firearms (“ATF”), 
il undercove) Capacily, Was introduced 0 

Stephen J. Smith, of Peekskill, New York, by Pete: 
Costabile, a government informant, for the purpose of 
purchasing tirearms from Smith. (Tr. 87, 229-230:.° 
Later that day Smith sold Kelly a 9 mm. German Luger 
automatic pistol with attaching artillery shoulder stock 
wt-barreled rifle!, Serial No. 3809 ‘Count Two). 

In the course of conversation Kelly told 
Smith that he was interested in purchasing machine guns 
and Smith indicated he would be in contact with Kelly. 


Tr eter 


to Government Exhibit 


r** 


Shortly thereafter Smith spoke by telephone with 
John Dwyer, a New Jerse) yun collector he had met at 
a gun collectors’ show in Columbus, Ohio.* ‘Tr, 6-7 
Since Dwyer had remarked at the gun show that he had 
machine guns for sale, Smith repeated Kelly’s request 
and Dwyer said that he had two machine guns for sale, 


a German MP 40 and a Russian I’hsh. Dwyer’s price 


was $600 and it was agreed that Smith would receive 
a $300 finder’s fee Dwyer expressed concern that 
Smith's friends might be “feds,” but Smith assured him 
otherwise on the basis of h prior sale of the German 
Lugar automatic pistol. 


Arrangements were subsequently made between Smith 
and Kelly to meet Smith’s friend, Dwyer, at Smith's 
apartment at 169 Oakwood Drive, Peekskill, New York 
on Sunday, September 1, 1974. ‘Tr. 8, 87-88! The day 
before the meeting Dwyer called Smith to ask if it was 
all right for him to bring to Smith’s home another gun 
collector and friend, BSJ, and Smith consented. ‘Tr. 8 


On September 1, 1974 Kelly and Costabile, the con- 
fidential informant, arrived before noon at Smith’s apart- 
ment in Peekskill, New York. ‘Tr. 89). Around 12:30 
P.M., Dwyer arrived with his friend John Dobranski, 
and everyone was introduced. ‘Tr. 8, 89). After general 
conversation Dwyer and Smith left the room and _ re- 
turned with two machine guns, a German MP 40 and 
a Russian PPSh. ‘Tr. 90). In the next several minutes 
the four people discussed the two guns. Dobranski ex- 
plained to Kelly the history of the PPSh, how the PPSh 
opened and shot. (Tr. 11, 97, 234-235'. Dobranski told 
Kelly and Smith that he and Dwyer had “run a few 


At the gun ce tors’ show vyer told Smith abut another 
lector friend from New Jersey RS. vhich Dwyer said stood 


Bull Shit John 


Dw Ve 


’ 


apar 


agvaln 


Tr. 


ment on October 


‘piled 


Die departed 
Smith his share 
departed. (Tr, 12) 
this sale, Dwyet 


mont 


Smith several letters 


OL Septembe rx 10, 29, 31, 
eferred to BSJ as hi partner” (GX 31) 
* Various firearms he and 
to Kelly about Sep- 


elephone 
magnum and a Husqva nu with shoulde: 


spoke again 


indicated that both he and Dwyer 
ces ft se]] After seve) 


between Smith and Kelly, 


arrangements were 


al additional con- 
and Smith and 
made to meet at Smith’s 
h, 1974 Tr. 16, 99-100 Once 


Dwyer told Smith that BSJ would drive him up 


14 


on Saturday, October 


at Smith's 


roximiate 1:00 PLM 


and Costabile arrived 


apart- 


ent nto the ‘ oom were redacted by the 
ete ethnic slurs 


ment T) », LOO, 238 smith layed for them his 


collection of pistols i - approximately 3:00 
P.M., Special Agents of the ; 4 ibserved Dwyer and 
Dobranski arrive at and then r Smith's apartment 
T) 196-198 Dwve! carried a 4 1lc“ase GX 34 
and a blue flak jacket (GX 35: ° 7, 101 Dwyer, 
followed by Smith, wer immediately to the bedroon 
Kelly and Costabile exchanged grreetings with Dobransk 
and Dobranski stated that Dwyer had some toys he 

wanted to sell. ' Tr. 102, 238 


Shortly thereafter Kelly, with Dwyer'’s permission, 
went into the bedroom and observed a 44 magnum ‘GX 
S$) and 9 mm. Husqvarna Vapenfabriks 
taching shoulce tock ‘shert barreled rifle 


D 6865 «GX 9 Count Four'. «Tr. 102-104) 


On Kellv’s truction Costabile ieft the apartment 
to bring several firearms from the ca) Following that 
signal, other agents the ATF entered the apartment 


ind placed Smit! wver and Dobranski under arrest. 


rr. 110 


The Defendant's Case 


In defense of these charges defendant Dwyer pur- 


to assert un insanity defense, to wit, that he had 
a compulsive obsessive desire to collect firearms and 
World War II paraphernalia and that as a result of this 
hobby he sold and possessed the firearms as charged In 
the indictment. 

To establish this defense, a variety of Dwyer’s family 
members, includi fath mother, brother, uncle 
and cousin, and several acquaintances took the stand 
and testitied about Dwyer'’s childhood and = aduitaood 


obsession with firearms and World War II parapher- 


On dire vamination 
defendant Dwyer suffered fron 


145) and on examinatior 


that although Dwye 


Tr. 456 


ARGUMENT 
- POINT I 


The Court properly exercised its discretion in 
denying defendant an opportunity to reopen his 
case. 


Deiendant Dwyer’s principai claim of error that the 
Court denied him a fair trial when it denied him an op- 
portunity to reopen his case by precluding the testimony 
of a second psychiatrist on the issue of the defendant’s 
criminal responsibility is untenable. Similarly untenable 
and totally unfounded in the record is the defendant’s 
assertion that such testimony was improperly excluded 
by the Court on the ~:ound that the Court did not believe 
the proferred « stimony of the psychiatrist.” Rather, the 


* Relevant portions of the trial transcript read as follows: 


Jury not present 
Mr. Diamond I am only surmising that because I 
don't know, because when I asked the Court yesterday to 


‘ 
it 


set forth its reasons why the Court said it would not per- 
mit Dr. O'Connell and said it was obvious but I tell your 
Honor at this point | have no idea what your Honor means 
by “obvious.” 

It seems to me, your Honor, that credibility is a subject 
matter for the jury to determine, whether or not the testi- 
mony of * O'Connell had any value. whether he should be 
believed, and that by excluding his testimony our case re- 
ceived a devastating blov 

The Court If vou to know what my views are 
on Dr. O'Connell's credibility, that is not what I based it 
on, but Dr. O'Cor ll’s credibility is just about zero 

Mr. Diamond Pardon me, sir? 

The Court: Read it back, please 

Mr. Diamond I have no idea of why vour Horor 
would say that, and | guess just a feeling your Honor 
might have, but I would appreciate it if your Hoaor would 


¢ 


Footnote continued ollowing pa 


Court properly excluded the witness when he was pro- 


ferred after the Government rested its rebuttal case 
which consisted solely of testimony of a psychiatrist on 
the defense of insanity and after that psychiatrist was 
no longer available. 


Having only been advised on December 8, 1975, the 
originally scheduled for trial, that the defendant 


forth on the re¢ i the basis for that belief 
The Court The basis for the belief? 
Mr. Diamond Yes, sir 
The Court I get paid in non-jury o determine 
redibilits I watched that man testif stened to him, 
locked that « d Ca adoct ! co ld yet te the 
what Dr. O'Connell did 


Diamond Your Honor, | didn’t have the oppor- 


would ce 
I'm sorry 
The report whic he submitted, the second 
h better than his testi- 
al t credibilitv, and I told vou 


ippreciate vour Honor having been 


} 
ghout the proceedings, and I appre 


r, perhaps just as a Judge and 

) other, with my kne vledge of the 

than vour Honor I would re- 

bly submit to vour Honor that that 
O’Connell’s testimony as to credibility, 
judged, ought to have been judged by the 


know 
tut that is not why I excluded it 
on of his credibility, I assure 
the Gevernment could have done a number on him 
Mr. Diamond Is there another reason whvy* 
The Court: Sure There are lots of other reasons 
Mr. Diamond Would your Honor be kind enough to 
iit them on the record? 
The Court: No I am running a courtroom, not a 
710-711, 713 


Dwyer intended to a hi ‘of lack of criminal 
responsibility, the Government requested and received a 
brief continuance to have the defendant examined by a 
qualified psychiatrist. The trial commenced on December 
15, 1975 and in its case-in-el the Government proved 


} . . 1 


the essential element: 


irged and had the 
psvchiatrist, Dr Stanles ortnow, avail for rebuttal 


in the event the defense was properly raised On Wea- 
nescay afternoon, December 17. 1975, the Government 
stated that it only had two more short witnesses before it 
rested. (Tr. 228). 


Because of lengthy cross-examination,** The Govern- 


ment did not rest until Thursday morning, December 18. 


s 


Amended Brief at 7 

Government should ive cail + psychiatrist in its 

case-in-chief Alth “us a actical matter calling Dr. Portnow 

in the cirect case would n lave lved Dwyer’s problo:c since 

Dr. O'Connell was apy thy t advised to be in court on any 
particul: 1 gy the of trial, the Government is 

t a defendant 


Trapre 105 


States \ : upra. Moreover, an insanity 
established by lay persons. and until the defendant 
testimony by a psychiatrist, “|t}he Government canne 
othing to test or rebut.” United States v Baira 
712 (2d Cir. 1969 

At one point ing the cross-examination of 
ernment 


stated 


for 

indicated what vou i Lon 
ns Which 4 ray been asking 
th that for last couple of 


te continu n f ing page 


19 At that time the Government made it 
clear that its phychiatrist, Dr. Portnow, was leaving the 
New York area on Friday and would be unavailable to 


1 


testify after tl 


time. Counsel for the defendant Dwyer 


indicated that Dr. Robert London,” a psychiatrist, would 
be available to testify on Vriday, December 19, 1975 for 
the defense. ' Tr. 


des 


On Friday morning, . Robert London testified on 
direct examination; the Government asked no questions. 
At the close of the morning's session the Government ad- 

the Court that Dr. Portnow would be available at 

ry. 475. After one short witness that after- 

noon on behalf of defendant Dwyer and before Dr. Port- 

now took the witness stand, counsel for defendant Dwyer 

announced to the Court for the first time that he intended 

to call as a witness a second psychiatrist, Dr. James O’Con- 

nell, and that he had been unable to reach Dr. O’Connell 

on that day. ‘Tr. 489).** Dr. O'Connell was not served 
with a subpoena testify at trial. «Tr. 490). 


“avs } ; tota ! ru sVvou6to)6h6hthis ‘our both of 
! \ and if it continues I will 


measures We will take a ten minute 
break 


Ihe f this is a deliberate attempt to try and 
to Christmas Eve, 1 am going to warn 
recognize it and I will recognize it 
f it keeps up, there will be appropriate 
Tr. 334, 336 
Robert London was not even approached to 
examine defendant Dwyer until after the adjournment of the trial 
n December 8&8, 1975. and only saw the defendant Dwyer on 
Le nber 15, 1975, the day the trial actually commenced T) 
43t 


"On September 11, 1975 Dr. O'Connell examined Dwyer in 

on with the defendant's submission to the United States 

to be considered for a deferred prosecution pro- 

" eport Was admitted in evidence at the 

iter DD-18) and subsequently withdrawn 

with the Government's consent. That report stated that Dwyer 

had a schizoid personality and concluded that Dwyer was not 
suffering from any “abnormal emotional i!lness.” 


il 


The following colloquy then ensued between the Court 
and defendant Dwyer’s counsel 

Court What was the first time you con- 

about showing up today? We have 


been on trial now, remember, tive days. 


Mr. Diamond: The first time I coxtaeted aim, 
uur Honor, was when the first day of the trial 
<turted, I told him the government would probably 


finish its case in one day and he should come in on 


Tuesday. That w: believe—— 


The Court I can’t blame the government for 
not finishing in one day. Go ahead. 


Mr. Diamond: Yes. When | spoke to him last 
Wednesday, he told me that because we didn’t pro- 
ceed he had committed himself to testify in other 
matters, including specific commitments, and many, 
many things like that, dnd that 1 would have to 
call him day by day to see if he is available. 
That's what developed, because the matter was put 
off from the 8th 


The Court: At the same time, Mr. Diamond, 
you are aware, it has been made known to you at 
least three times at this point, that the psvehiatrist 
that the government has called was due here at 

o'clock and will not be available hereafter; is 
that correct? 


Mr. Diamond: Yes, sir. In that event, your 
Honor, I would agree to have Dr. Portnou [sic] 
testify subject to my just putting one more wit- 
ness on the stand, who would be Dr. O’Conneli. 

The Court: How can Dr. Portnou |{sie| give 

rebuttal if you don’t have a doctor, psychiatrist, 
here who is willing to testify, and Dr. London 
1 don’t think did, that this man is suffering from a 
mental disease or defect? 


* * * 


The Court: Where do we go from here? You 
are looking for a continuance which is basically to 


foreclose the rovernment from calling its psychia- 


trist and also to put the matter off until Christmas 
week. 
Mr. Diamond: No, sir. What I’m asking— 


The Court Will consider it You better get 
on the phone and see if this guy will be here in a 
half an hour. (Tr. 491-493 


After a brief 1 s the ourt and counsel 
continued 


In the absence of the jury 
The Cour Mr. Diamond? 


Mr. Diamond Your Honor, I called Dr 

O'Connell at his office. I asked him if it was pos- 

‘or him to come in today, and he said he could 

at 10:00 Monday morning, if I personally 

im up. and IT said I would if the Court 

allow him to testify on Monday. He is my 
witness, your Honor. 


» Court You have no other ‘vitn sses? 


Diamond: No, sir. 


Mr. Levine, you h. a pyschia- 
trist present? 


Levine: That is correct, your Honor. 


Court You can bring him on Monday 
My immediate reaction is that he should 
to testify, but I will think about 

change my mind. 


13 


Following this discussion Dr. Stanley Portnow testi- 
fied in rebutial on behalf of the Government and sup- 
portec by the factual data derived from his interview 
with defendant Dwyer, concluded that Dwyer was_ not 
suffering from 2 mental disease or defect and on th 
dates of the offenses alleged that ' e understood the wrong- 
fulness of his conduct and could conform that conduct to 


the requirements of the law. 


On Monday morning, December . 1975, defendant 
Dwyer appeared in court with r. James O'Connell. 
Dr. O'Connell was prepared to testify on the basis of 
a new report which he wrote on Saturday, December 
20, 1975 without the benefit of any additional consulta- 
tion with defendant Dwyer, but with the benefit of defend- 
ant Dwyer’s counsel’s selective musings on the course of 
the trial told to Dr. O'Connell on the Friday evening and 
Saturday preceding his December 22nd appearance. (Tr. 
546-548). Dr. O’Connell’s second report, which had 
been prepared over that weekend at the request of 
Dwyer’s counsel, 
by the defendant, /.¢., “psychasthenia”’, which Dr. O'Con- 
nell had failed to identify in Dwyer during his earlier 


diagnosed a disease ostensibly suffered 


treatment of him and had failed to specify in his original 
report. Additionally, the second report incorporated 
“boiler plate” conclusions for the insanity defense not 
contained in Dr. O’Connell’s original report. | Defend- 
ant Dwyer’s Appendix 298A!. With the Court's per- 


conducted a voir dire of the 


* Defendant argues in his Amended Brief at 14 that Dr 
O’Connel! should have been permitted to testify if for no other 
reason than that Dr. Portnow had “relied” on a report by Dr. 
O’Connell in reaching his conclusions. While Dr. Portnow was 
provided a copy of Dr. O’Connell’s first report, it is clear from 
his testimony that he only “took it into account” and disputed 
its competency Tr. 510-514 


14 


Witness out of the jury’s presence to determine when 
the witness Was.contacte - fy * and what the 
basis for Dr. O'Connell's new conclusions were. (| Tr 
546-559 Following this brief examination, the Gov- 
ernment moved to preclude the witness from testifying 
on the grounds that to permit the testimony was funda- 
mentally unfair to the Government since it was unable 
to rebut the defendant Dwyer’s new claim of a mental 
disease and ice by the defendant's own dilatory and 
negligent manner Dr. O'Connell wes unavailable during 


the week of trial. (Tr. 560-563) 1e Court granted 


Tl 
573 


the government's application. (Tr. 


The law is well settled that the trial judge has broad 
discretion in permitting or refusing witnesses to testify 
out of turn, as Well as in granting continuances for a 
similar purpose. Ungar \V Sarafite, 376 U.S. 575 

United States v. Frattini, 501 F.2d 23 
United States v. Trapne Il, supra, l'nited 
487 F.2d 170 (2d Cir. 1973). The 
record i ‘lear li the Court properly exercised its 
discretion in precluding the defendant Dwyer from call- 


*The relevant portion of the transcript reads as follows 
Q Please review for the Court what the status was 
for a potential appearance as a witness prio: to your 
nversation with Mr. Diamond on Friday evening A 


intend to appear here as a witnes | was o 


ng to give Mr. Diamond a report on the patient 
condition. 

The Court: You mean to say last week nobody asked 
you to come as a witness, until Friday? 

The Witness I didn’t say anything. I had no contact 
with the court. 

The Court: Mr. Diamond didn't contact you? 

The Witness Mr. Diamond asked me to come another 
day, but there was some mix up an? I didn’t know any 
details when I was supposed to com, or how, or what, 
and I didn’t come. 


ing a second psychiatrist ; : the Government com- 
pleted its rebuttal case. First, defendant Dwyer failed 
adequately to account to the urt for its obvious failure 
to have the second psychiatrist availab! In United 
States Vv. Aiken, 373 F.2d 294, 300 «2d Cir. 1967), such 
a failure on counsel's part was sufficient to justify the 
court’s refusal to reopen the defendant's case even 
when no prejudice to the Government was claimed 

alleged. Second, defendant Dwver was not prepared tg 
make and did not make any proffe ( ie Court on 
Friday, December 19, 1975 as to whi O'Connell's 
testimony would be. In United St ‘ “rattini, supra, 


this (ou also found that failure a sufficient basis for 


the exercise of the trial court's discretion.” 

Finally, to have permitted Dr. O'Connell to testify 
woud have seriously prejudiced the Government. The 
reasons for denying a party a continuance, W hich in effect 
Was an opportunity to reopen the case, were never more 
manifest than in this case. Asserting a defense of lack 
of criminal responsibility tvpically results in a ‘ ‘battle 
of experts’ testifying as to insan’ y.” United States \ 
Bohle, 475 F.2d 872, 874 12d Cir. 1973 As previously 
noted ‘page 9 n., supra), the Government's expert must 
await the defendant's exnert for without that testimony 
there is nothing “to test or rebut’. United States V. 
Baird. supra. Here, Dr. London, on behalf of Dwyer, 
testified to his opinion of the defendant's schizoid per- 
sonality and emotional problems, and Dr. Portnow, on 
behalf of the Government, testified to his opinion of the 
defendant's schizoid personality disorder and lack 


mental disease or defect. To allow the defendant 


While the Court in Frattini mmented that it wou 
have exercised its discretion in a different manner, the adjourn- 
ment requested to secure a witness was insignificant and no 
prejudice to the Government was alleged 


INiess, 
Oo! calling ( | a a Witn 3 ! ret Ined 
Dr. London 


testimony be- 


cane OUV!OUS 


Clicumstal 

througn ne auit Its own, Its 

the issue. The trial court properly so found (Ty 
aCCOraimnely, Clearly did not abuse Its discretion 


nining to exclude Dr. O'Connell's test mony 


POINT Ii 


Defendant Dobranski’s comments on defendant 
Dwyer’s failure to testify did not deny Dwyer a 
fair trial 


Detendan yer's second claim of error is that the 
‘comment f defendant Dobranski’s counsel in summa- 
to testify denied him a fair 


+ 


defendant Dwyer argues tha 


iming arguendo that the court abused its discre- 
i be that rare case where the expected testimony 
f Dy ‘Connell was s« patently a construct of the joint effort 
of Dwyer's counsel and Dr. O’Connell. and a change from Dr 
O'Connell's earlier view, without any reexamination of Dwyer, 


stimony was next t vorthles According an 


supposed error by the trial court is harmless beyond any possible 
doubt 


the Government had a burden reque i several 
once defendant Dwyer letters 1 Smith GX 10, 29 
31, 32 became available Roth rguments must fail 
Ion purposes of cla tv, tne “ast W tM reated first. 


Defendant Dwyer argues that one the Government 
became aware of the Dwve letters 


motion a chain that would inevitably 


calling attention to Dwyer’s failure to take the stand. The 
Government Knew {nls and did ! othing to protect 


Dwyer's exposure” Defendant’ Brief at 25).° The 


*To support this claim defendant Dwyer misstates the 
record That record reflects that the Dwyer letters to Smith 
came into the Government's possession immediately preceding the 
commencement of the trial on December 15, 1975, and that the 
Government provided the defendants with copies of those jetters 
on the morning the trial commenced. In addition, th Government 
had voluntarily provided defense counsel with the “3500” ma- 
terial prior to the date originally scheduled for trial By letter 
deied December 15, 1975 the Government wrote 

Dear Mr. Diamond 

Pursuant to Rule 16 of the Federal Rules of Criminal 
Procedure, the Government is providing you with copies 
of letters written by your client, John Dwyer, to Stephen 
Smith on the following dates: 

September 10, 1974 

September 23, 1974 

September 24, 1974 

September 29, i974 

October 1, 1974 
These letters have only recently come into the Govo-nment's 
possession. 

In addition, the Government turned over to vou a ce Ds 
of another letter written by your client John J. Dwyer 
to Stephen Smith on September 6, 1975 

Very truly yours, 
THOMAS J. CAHILL 
United States Atgorney 


Footnote conti ed on follow 


ng 


1S 


defendant's burden 
o% come lLorwuard ict (| | rating that he 


entitled to a severance { d States Vv DeSapio, 


kK 2d 2i2Z Ld ‘ir iv7 cert denied 102 US. 999 


ich motion was made by defendant Dwyer 
during trial * and that failure alone 


ALAN LEVINE 
Assistant United States Attorney 
Telephone: (215) 791-1934 
Honorable Kevin T. Duffy 
Room 1604 
United States Courthouse 
Foley Square 
New York, New York 10007 
*The transcript of that conference in pertinent ,irt pro- 
vides 

The Court In an off the record conversation it was 
agreed that I would enter an order today to have the 
defendant Dwyer examined by a psychiatrist, and we will 
have u sanity hearing to make sure that he 
dition to stand trial. 

The hearing will be scheduled immedietely before the 
trial. The trial is presently scheduled to ‘oliow the case 
of United States against Biono. 

Is everybody agreed to this? 

Mr. Diamond: Yes 

The Court: Counsel, you made a motion for a sever- 
sace, though, because you wanted to do it today, and I 
denied your motion. You, of course, object to the entire 
procedure 

Mr. Levine: Assumiag that it is done the proper 
way, your Honor, the government has no objection. 

The Court All right, fine. Let me release the jury 


Footnote contin on following page 


preciudes i 
(nite State 
Cir. 1969 


such reliel, 


Can UNink Of nyo arguadi 


to Dwyer’s more st ial ¢l he argues 


| urning 
In summa- 


defendant 


Dw \ 


l 


trial 


maryin 


vernment did n have 
id not turned them ov 
ris denia it cle 
December 9, 1975 could 
yi nas re ng t rhe tters 
Once again, the burden was on the de Dwyer upon 
receipt of the letters to move for a several that ground 
United States V. DeSapio, supra 
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Footnote continued on following page 


Neither Dwyer nor Dobranski took the witness stand. 
Succinctly stated, defendant Dobranski’s defense was that 
he was an innocent passenger on Dwyer’s illicit trips to 
Peekskill, New York, and defendant Dwyer’s defense was 
that he lacked criminal responsibility to know and appre 
ciate those acts. 

Relving on DeLuna v. United States, 308 F.2d 140 
(Sth Cir, 1962+, Dwyer argues that it was a denial of his 
constitutional! right to remain sile ‘ ris the court 
to permit his co-defendant Dobranski to comment. un- 
favorably on Dwyer's failure to testify and ¢: uch 
comment requires reversal. In De Luna, De ind 
Gomez were tried jointly on a narcotics charac 1eZ 
took the witness stand and, claiming to be an inne:ent 
passenger, placed ail the blame on DeLuna. DeLuna 4) 


Although Dwyer didn't take th tand we } 


‘ sta have ?t 


abe his personality, both from family mem! 
m psychiatrists neluding } 
government. And all these witnesses 
family members people, or the 
n agveement with the kind of perser t 
very shy person, a person with very few 
vhe wsn't meet people well, or ge 
vell: and, according to Costabtle 
person Who Was vet concerned avwbo 
there were federal! gent § 4 
there in Peekskill. 
So with that being the 


withdrawn 


that the doctors have told vo 
the picture the government wants 


theless Dwver weuld have exposed Dobr to th 


being criminally prosecuted by saying, ‘“Dobranski, 


ne tell vou this. Tam engaged in an illege tivit tr: 


porting illegal guns up there to Peekskill.” (Tr. 669-670 


1 
iG 


not testify and in summaticn his counsel argued that he 
was being made a scapegoat. Counsel for Gomez, in his 
summation, contrasted Gomez’ willingness to testify with 
DeLuna’s unwillingness to take the stand. Judge Wis- 
dom for the Court stated that “to meet the requirements 
of a fair trial as embodied in the Fifth Amendment, the 
trial judge inust protect an accused’s right of silence.” 
308 F.2d at 154. 


Subsequent cases. however, have specifically limited 
DeLuna to the Situation where counsel for one defendant 
comments on the failure of another defendant to testify 
and where the defendants’ defenses are based on mutually 
exclusive theories of guilt. Only in such agase is a com- 
ment by a co-defendant’s counsel considered a sufficient 
trespass on the Fifth Amendment right of silence. Other- 
wise, those courts have held that in an effort to salvage 
one’s right to confrontation when ne such confrontation 
is possible due to a co-defendant’s failure to testify there 
may be created a duty on counsel to comment on such 
failure to testify. United States vy. Nakaladski, 481 F.2d 
289 (5th Cir.), cert. denied, 414 U.S. 1064 (1973). See 
United States 5 amg ae monakis, {85 42d 94] (D.C, Cir. 
19731, cert. denied, 415 U.S. 989 (1974); United States 
V. White, 482 F.2d 485, 488 (4th Cir. 1973), cert. denied. 
115 U.S. 949 (1974).* Applying the DeLuna standard 
here, Dwyer'’s argumen: must fail. It is plain that de- 
fendant Dwyer’s defense was not to put the blame on 
Dobranski, rather it was to concede the facts and claim 
a lack of criminal responsibility. For Dobranski’s part, 
his theory of the case, which exculpated him, did not 
tend to negate, but rather to support Dwyer’s defense 
of insanity. Dobranski claimed he was an innocent by- 


' 


is failed to reveal any cases in this court 


issue. In United States vy Marquez, supra, the Court 


stated: “it was not necessary to consider the question raise 


by DeLuna,” 449 F.2d at 98. 
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stander and his comments, which Dwyer challenges here, 
were directed at his, Dobranski’s inability to have Dwyer 
explain what “BSJ" means and confirm Dobranski's 
innocent participation. Thus, the two defenses were 
neither antagonistic, nor mutually exclusive. 


Furthermore, Dobranski’s counsel did wot ask the jury 
in summation tou draw an inference adverse to Dwyer 
from Dwyer's refusal to testify. Rather, his main argu- 
ment was directed at Dobranski’s innocence and tho diffi- 
culty in proving it. Moreover, in Dobranski’s main refer- 
encesto Dwyer'’s failure to testify, defendant Dobranski 
actually made the same argument to the jury concerning 
Dwyer’s mental state as defendant Dwyer did. (Compare 
Tr. 669-670 with Tr. 618-622, 624-625). Finally, at the 
end of his summation counsel for Dobranski asked the 
jury to draw no adverse inference from a defendant’s 
refusal to testify. (Tr. 700-703). Unlike DeLuna, it was 
not essential to Dobranski, or even relevant, to prove 
Dwyer’s guilt. Other courts have declined to follow 
the rule announced in DeLuna where counsel commented 
favorably on the fact that his client testified and not on 
the failure of a co-defendant to testify, reasoning that 
such comments cid not give rise to inference adverse to 
the non-testifying co-defendant. United States v. Hodges, 
502 F.2d 586 (5th Cir. 19741): Varela Cartagena Vv. United 
States, 397 F.2d 278 ‘1st Cir. 1968 The same conclu- 
sien should apply here. 


Moreover, application of the DeLuna rule in the 
present context would be, we respectfully submit, particu- 


larly unwise. It would permit counsel for two or more 


co-defendants by ing wf tly tried, in the absence of any 
error by the court or yovernment counsel, to lay a predi- 
cate for a claim of prejudicial error on appeal. 


Finally, aitever adverse inference the jury may 
arguably have drawn from the summation of defendant 
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Dobranski was cured in the Court's charge to the jury. 
That charge, set out below," cautioned the jury against 
drawing such an inference and constituted an adequate 
remedy for Jefendant Dwyer. See L’nited States v. Hines, 
155. F.2d 1317 (D.C. Cir.), cert. denied, 40€ U.S. 969 
1972) ‘cautionary instruction sufficient). 


POINT lil 


The mailing of a bullet by the informant to the 
defendant not appealing his conviction is not suffi- 
cient misconduct to dismiss the indictment. 


Finally, defendant Dwyer claims he indictment 
should have been dismissed on the geound of gevern- 
h.atal misconduct in that the confidential i: nant, 
at the request of defendant Dobranski, sent a mm. 
bullet to Dobranski in or about September, 1974, in 


The Court charged 


Mention was made that a defendant did not testifs 


Please. There is no reason why you sould speculate as to 
why There are many reasons why a person would not 
want to testify He may feel, because of the strain of 


being, a witness, the tension, that he may not be calm 
He may be embarrassed by his lack of education or his 
inability to speak well in front of a group of people 


You are net to speculate on these things You are not 
to draw any inference whatsoever from the defendant's 
failure to take the stand 


The presumption of innocence to which I referred is 
removed only if and when vou ladies and gentlemen of the 
jur. are satisfied that the Government has sustained its 
burden of proving the guilt of the defendant beyond a 


reasonable doubt.” (Tr. 758) 


Violation of Tith } 1 Code, Section I716° a 
misdemeanor offens nd thereby induced the second 
meeting between the parties on October 5, 1974. This 
argument not only inconsistent with the facts proved 


at trial, but insufficient as a matter of law. 


blush, Dwyer's Claim talls far wide of the 


mark inasmuch as the bullet was sent by Costabile to 
defendant Dobranski, who has not appealed his convie- 
tion. Nevertheless, defendant UWwver’s argument is that 
the transfer of the bullet “induced the second visit” and, 
thus, “the two visits were more persuasive of a charge 
of conspiracy.” | Defendant Srief at 27). However, 
Dwyer was not even present when the urrangements 
were made for the bullet between Costabile and Dobran- 
ski (Tr. 285', and there is no evidence that Dwyer even 
knew about it. Moreover, at the first meeting on Sep- 
tember 1, 1974, defendant Dwyer. clearly anticipating 
additional transactions, gave Special Agent Kelly and 
Costahile a list of other machine guns vhicuw he ‘Dwyer! 
Was interested in purchasing. ¢ 97, 230-236; GX 
33). That Dwyer intended to trade wit. Kelly on 
future occasions is also manifest by the letters written 
to Smith during the month of September, 1974. 1GX 10, 
29, 31, 32). It is clear, consequently, that the mailing 
of the bullet from Costabile to Dobranski had absolutely 
nothing to do witn Dwyer’s presence at and participation 
in any of the pertinent meetings. 


> 1716 
a 
machine n i i rt a l I devices r 
vhich mays 
other property 


nonmatlable 


Similzrly, it is clear that since the bullet was mailed 
only after the first meeting on September 1, 1974, and 
the consumm: ‘ivn of the sale on that date, the jury’s 
verdict of g il.y on Count Three premised on that Sep- 
tember 1 sale could not in any way be affected. Since the 
suspended sentence and pericd of probation imposed by 
Judge Duffy on each count of which Dwyer was convicted 
are all to run concurrently, this Court may, in its discre- 
tion, decline to review this particular issue raised by 
Dwyer. Barnes v. United States, 412 U.S. 837, 848 n. 
16 (1973). United States v. Neville, 516 F.2d 1302, 1307 
n.6 (8th Cir. 1975), cert. denied, —U.s.— (1976); 
United States v. Keller, 512 F.2d 182. 185 n.8 (3d Cir. 
1975): United States v. Bath, 50‘ F.2d 456, 457 (10th 
Cir. 1974). 


Defendant Dwyer’s claim that the mailing of the 
bullet constituted governmental misconduct sufficient to 
dismiss the indictment is meritless. Putting the facts 


of the bullet in perspective, it is plain that the bullet 
itself was unrelated and collateral to th. firearms charged 
in the indictment. Moreove  Costabiie did aot send it 
to Dobranski for use with ‘ny of the fireartns, nor 
could the bullet be used with « as a part of any of the 
firearms. | Tr. 284-285). 


In Hampton v. United States, 44 U.S.L.W. 4542, 4544 
‘April 27, 1976), Justice Rehnquist, in announcing the 
judgment of the Court, held that criminal activity by 
government agents, to wit, providing illicit narcotic drugs 
for the offense alleged, which constituted the corpus delicti 
of the offense, did rot require dismissal of the indictment 
when the defendant was predisposed to commit the alleged 


offense. * 
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CONCLUSION 


The judgment of conviction should be affirmed. 


Respectfully submitted, 
ROBERT B. FISKE, JR., 


United States Attorney for the 

Southern District of New York, 

Attorney for the United States 
of America. 
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Assistant United States Attorneys, 
Of Counsel. 
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